1S ivoy

Comptroller General FITINER)
of the United States
Washington, D.C, 20548
9 L
Decision
Matter of: Carlyle Van Lines, Inc, i'fu
Fila: B-247442.,2 | v
) A, S iy
pate: December 14, 1993 P R "”“": AN
DIGEST ,_.E_‘ . v _.élf,i , e ,,,{" ‘*a,;;'*” v
o Y, * =¥y ¢$‘ *4""" X ?'“’"
A ggimg facie case of carrier liability"ls not estao1§ o
where.a_ shipper provides no evidence to s pport nis' cﬂhi ?::%

that the cr.rpet he received from the carr er was . 1 farégﬁh NS
than ‘the one he says he ‘had tendered to' a‘nontemporar

storage (NTS) contractor for shipment: in’ '1985; t:ha"only*‘5
evidence. in the record describing the caipet dalive;edsﬂ #%q
indicates that it matched the NTS contractor S inVentory*at’
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carpet. We revgrse the_gapclemen;. 555 : :y this n,,a_n..tg

LanT 1 ma i Paco T lUSES, 7na.. S“‘Ccm-.‘Grn.
The member terdered a’ carpet to as nontemppraryusbonagendNTS)
contractor in August:lQBS ,ahaacontractpnﬂgeagnibad;it,onlLrw‘
its inventory as. "Rug Red with Flowersf-AdAmna ‘solled iad in . rhirs
condition, Carlyle obtained the shipment from the NTS v
contractor on January 10, 1990, adding a rider that the .
carpet was rolled, soiled and badly worn. Carlyle delivered
the shipment on January 22, 1990, and the member later .
notified the Alr Force and the carrier that the carpet
delivered was not the one he had tepndered to the NTS
contractor in 1985, The member returned the delivered
carpet to Carlyle’s destination agent; Carlyle states that
the carpet. returned was red with flowers,

‘ ’

On the Schedule of Property filed with his clalm, the member
alleged that his lost carpet was a 9’ x 12’ handmade Turkish
rug purchased in Europe.in December 1982 for $850. , The ¢
member supported the claim with a $3,400 estimate based on . ..
replacing a "genuine handknotted OrJental “Xug, .9 %:12, wool

on a cotton foundation of Turkish weave;and Ladik quality "o,
The record otherwise contalns rta,evidence from the member P
about the quality or ‘value of: £ e rug. he ‘owned,- thei, .. -, -
circumstances surrounding its . tender-to the-NTS. contractovr R
or how the carpet delivered differed frpm the one tendered,
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Carlyle argues that it simply delivered the carpet it
received frnm the NTS contractor, Carlyle maiptains that if
the carpet differed from the one the member placed into NTS,
then the NTS contractor was responsible, Carlyle argues
that the carpet should have been received from the NTS
contractor with an attached sticker identifying the ..
shipment’s lot pumber and the carpet’s inventory number, in
the same color as the stickers used in the rest of the “i.
shipment; Carlyle asserts that it would have been impossible
to remove the sticker from one carpet and place it on,
another while in Carlyle’s custody, Carlyle furthq§g§*~§yw

-

contends that the member falled to show that he tengexed an:.

noriental"_carpet at_origin, and that the carpet turped over
to it at destination by the member was not an Orieptal v
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In its administvative report, the Alr Force’ dispu :

facts and factual’ {nfere gp‘drawn~by50a};yi;?;g$
Force says that it found Mo evidence that the dell
carpet contained any sticker at all, or that 1t-ie
sticker matched the origin ‘inventory. The Alr Forcalalso
states that there was no evidence that the‘carpeﬁﬁﬁqﬁ-_gredYA

was red with flowers. ..+ Y. . & -% .ﬁ.}ﬁ;r.'%‘.
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when goods pass_through the custody of more.than e, ..
ed.:.

it is a przsumption of 'the“common law-that Jany: 18¥8%06T]
in the hands of the last‘one. Th .urden then is.op:l i
delivering carrier,..as the last bailee, to prove that" &
prior bailee was responsfble’for 'the clogs; mere allegations. - -
or suggestions do not satisfy .thisdburden. . e mara= & raolc
Lunz Vans and-Warehouses, Inc., 57 Comp. Gen. 4I5,:418-413
(1978) . Carlyle’s, suggestfon:that ithecgarpgt, jad to be_
identified in the_ manner-deSceihediabove, Hﬁtﬁgﬁh%&g@gfﬁmber asn
direct evidence that 1E was'sé idéntified.in thi3“rasé;-i85"" ai
insufficient to overcome its evidentiary burden; thus, the
record does not confirm Carlyle’s contention that it simply

delivered the carpet it received from the NTS faciiity.

Nevertheless, we do not believe that the record supports a
prima facie case against Carlyle for the loss of the carper
the member describes, To establish a prima facie case of
carrier liability, a shipper must show (1) that the property
claimed was tendered to the carrier, (2) that the same
property was not delivered, and (3J) the amount of the loss,
only then does the burden of proof shift to the carrler.
Missourl Pacific Railroad Co. v. Elmore & Stahl, 377,U.5.

134, 138 (1964). "
There is little evidence in the record concefﬁing‘éhé'ﬁype

of carpet.tendered and how it differed from the carpet that
was delivéred. The member claims he shipped a 9/ x 12/

handmade Turkish carpet; such an item is not mass-pfoduced
and its value depends on the craftsmanship of the producer.
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It iIs reasopable, therefore, to expect the record to contaln
more detalled evidence of the npature of the item and its
value than, for example, an appliance of equal value,

Moreover, the Alr Force’s contention that ‘the delivered
carpet may.not have been red with flowers is simply
speculation-~the record includes no suchfiudication from the
member, and the fact is that the agency: chOsa not -to- PR XE
investigate or otherwise secure evidence of, the ‘type of . ..
carpet delivered, Carlylels.assertion-ghaty actually et
—delivered™a red carpet with:flowers thus isﬁk rebutted by .
any direct evidence, Peyond the memberis'ﬁ athat he did
not recelve the item he owned, there ls mat&gn opf‘rw(
documentation of record to establish hog ‘carpet iehes
flowers that was_.tendered dirfered From}thn ,Eh BRELY) red
carpet with flowers that was delivered, ?Nh-member must ek
present at least some substantive evidence4;o‘§dpport each

element of a prima- facie case. See Sudgg;n‘ an Lingg
B 247430' JU]-Y 1' 1992 .o ‘.'; . . ht{@ﬁ vt ﬁl&‘.&_y m te .oty
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Furthermore, the possibility that another ré% ‘carpet’ with 4;._
flowers would become intermingled with this '1§ment seems e
remote. The member suggests that his carpeﬁ 'was switched ' -
with a cheap imitation, -but the likelihood that the thief
would expend the effort to obtain an.imitation- red .carpet. s e -
with flowers, when the.carpet:was? - shipped” ih‘aﬂrolled P TR L
condition anyway;’ also seems: remote. -5 ehded3w -
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Finally, there is no indicationathat the member: contested
the Air Force'’s adjudication of replacement ‘cost at $850
rather than the -$37400 claimed against the Alr Force. This
suggests that the member could not prove, and possibly did
not know, the quality of the carpet that he really shipped.

In totality, the record is insufficient for a prima facie
case of liability. 1In the absence of further evidence about
the item tendered and the item delivered, we reverse the

Claims Group'’s settlement,
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James F, Hinchmen
General Counsel
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